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The South African public have become very 

accustomed to receiving unsolicited SMSs, calls 

and emails from marketers and sales teams 

across various industries. In many cases these 

companies are either unable or unwilling to 

disclose where they obtained that person’s 

contact details from but this is a topic for another 

day… 

During the COVID-19 pandemic many more 

companies are relying on direct marketing 

techniques in order to market their products and 

services hoping that their businesses will survive 

the pandemic. However, companies are 

cautioned that the unlawful or inappropriate use 

of direct marketing may have the opposite effect 

and estrange potential customers, particularly 

when these potential customers (or data 

subjects) may have already requested their 

contact details to be removed from the e-mailing, 

SMS and automatic call lists. Unfortunately, 

when businesses are unable to self-regulate, 

legislators often need to intervene particularly 

when fundamental constitutional rights are being 

infringed.

In this regard, on the 1st of July 2020, the 

Protection of Personal Information Act 4 of 2013 

(“POPI”) became effective and companies now 

have 10 short months to scrutinise, amongst 

other things, their direct marketing practices.  

POPI has bestowed a number of rights upon the 

public which will impact the way in which 

businesses market and sell their goods and 

services. Importantly, POPI provides a blanket 

prohibition on direct marketing by means of any 

form of electronic communication unless the 

data subject has either given consent to such 

marketing or is an existing customer of the 

responsible party. However, that does not mean 

that companies are free to conduct direct 

marketing to customers at their whim… As a 

first step companies should be considering:

• How it has obtained the contact details of the 

customer (was it in the context of the sale of 

a product or service or was it as part of a 

giveaway for example)?

• What is the purpose of the intended 

marketing (e.g. is it to market the same or 

similar products or services or something 

completely unrelated)?

• Has the customer been given a reasonable 

opportunity to object, free of charge, and in a 

manner which is free of unnecessary formality 

to the use of his electronic details both at the 

time that the information was collected and at 

each marketing communication?

In summary, POPI is bringing change that will 

affect the performance and in many ways the 

effectiveness of direct marketing. Companies 

should therefore re-evaluate their management 

of personal information, direct marketing 

strategies and consent protocols in order to 

ensure that they are not caught on the wrong 

side of the law.
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